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INTRODUCTION

Pursuant to Section 102.67(¢) of the Board’s Rules and Regulations, Nistel, Inc. (“Nistel”
or “Employer”) submits this Statement in Opposition to the New York State Nurses
Association’s (“NYSNA” or “Union”) Request for Review of the Regional Director’s Second
Supplemental Decision to Open and Count the Impounded Ballots, dated March 12, 2015 (the
“Second Supplemental Decision”). Nistel contends that no compelling reasons exist to grant
NYSNA’s Request for Review.

First, the Union seeks in its Request for Review to challenge factual findings and legal
rulings made by the Regional Director in her December 23, 2014 Supplemental Decision to
Open and Count the Impounded Ballots (the “Supplemental Decision,” attached hereto as
Exhibit A). Having failed to file a timely Request for Review from the Supplemental Decision,
the Union is bound by the factual findings and legal rulings issued therein.

Second, to the limited extent that Union’s Request for Review concerns factual issues
made part of the record at the third day of hearing in this matter (February 20, 2015), there is no
basis for the Union’s claim that the Regional Director’s key factual finding was clearly
erroneous; specifically, her finding that the additional evidence introduced at the February 20,
2015 hearing was insufficient to establish that the Employer’s cessation of business was

imminent or certain.



ARGUMENT

I. THE UNION FAILED TO FILE A TIMELY REQUEST FOR REVIEW FROM
THE REGIONAL DIRECTOR’S FINDINGS AND RULINGS CONTAINED IN
THE SUPPLEMENTAL DECISION DATED DECEMBER 23, 2014

The first two days of hearing in this matter took place on September 19, 2014 and
December 8, 2014. On December 23, 2014, the Regional Director issued her Supplemental
Decision to Open and Count the Impounded Ballots. (Exhibit A). The Regional Director’s
Supplemental Decision addressed all evidence and legal arguments presented by the parties
during the first two days of hearing. The Supplemental Decision provided that any request for
review had to be filed by January 6, 2015. Neither Nistel nor the Union filed a request for
review. Subsequently, by letter dated January 13, 2015 (attached hereto as Exhibit B), the Union
requested that the record in the case be reopened “for the purposes of holding a hearing as to the
étatus of HealthAlliance’s affiliation with Westchester Medical Center and Nistel’s continued
status.” (Exhibit B, p. 2).

On January 16, 2015, the Regional Director responded to the Union’s letter with an Order
to Show Cause (attached hereto as Exhibit C). In her Order to Show Cause the Regional
Director specifically noted that “[T]he Union did not file a request for review of my decision.”
(Exhibit C, p.1). However, the Regional Director requested that the parties submit written
positions on whether “extraordinary circumstances™ existed to reopen the record pursuant to the
Union’s request. Following written submissions by the parties, by Order dated February 6, 2015
the Regional Director issued an Order Scheduling Hearing, (Attached hereto as Exhibit D). The
second paragraph of that Order reads as follows:

I have determined that the hearing be reopened for the limited
purpose of taking additional testimony and evidence on the issue of
whether the Employer now has imminent and certain plans to cease

its operations as a result of the announcement, after the remand
hearing closed and Supplemental Decision issued, that
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HealthAlliance, the Employer’s sole customer, and Westchester
Medical Center are engaged in merger discussions.

Pursuant to the Regional Director’s Order, a hearing was held on February 20, 2015. On
March 12, 20135, the Regional Director issued her Second Supplemental Decision to Open and
Count the Impounded Ballots. In that Decision the Regional Director reiterated that the third
hearing was limited to taking additional evidence concerning the HealthAlliance/ Westchester
Medical Center merger discussions. She then stated “accordingly, I will address the parties’
arguments solely as they relate to the new evidence obtained in the February 20, 2015 hearing.
(Second Supplemental Decision, p. 6). And, based on her review of the record evidence from the
February 20, 2015 hearing, the Regional Director reaffirmed her previous finding that “the
Union’s assertion that the Employer will cease operations is too speculative to bar an election.”
(Second Supplemental Decision, p. 12).

The Union now requests review of the Second Supplemental Decision. However, and
contrary to the limited scope of the Second Supplemental Decision, the Union in its request for
review improperly presents to the Board factual issues and legal conclusions fully addressed and
resolved by the Regional Director in her prior Supplemental Decision of December 23, 2014,
from which the Union did not request review,

In particular, the Union in its request for review presents as a “compelling reason” for
granting its request the following issue:

The circumstances of this case raise a substantial question of law
regarding the processing of a petition when an Employer is poised
to cease operations and whether an Employer subverts the Act

when it temporarily postpones a closing simply so that a
decertification vote can occur. (Union Request for Review, p. 1).



But it was precisely this issue which the Regional Director addressed and resolved against the
Union’s position in the Supplemental Decision of December 23, 2014. After reviewing the

record evidence and applicable NLRB law on this issue, the Regional Director ruled as follows:

While it is clear that the Employer would not have remained
opened absent the filing of the petition, under current Board law
and in the absence of evidence of imminent closure, there is no
justification to dismiss the petition solely on this basis. Therefore,
I deny the Union’s motion to dismiss the petition on this ground.
(Supplemental Decision, p. 8).

Had the Umion disagreed with the Regional Director’s ruling on this question of law, it had a full
opportunity to present its disagreement to the Board on a request for review. Having failed to
file a timely request for review of the Regional Director’s December 23, 2014 Supplemental
Decision, it should not be permitted at this juncture to challenge the Regional Director’s prior

ruling.

Similarly, the Union in its request for review now asks the Board to consider all of the
evidence produced at three days of hearing with respect to its claim that the Regional Director
made factual findings which were clearly erroneous. However, the only factual issues which are
properly before the Board for review at this time are the additional facts made part of the record
at the February 20, 2015 hearing. Factual findings concerning Nistel’s imminent and certain
closure made by the Regional Director in the Supplemental Decision of December 23, 2014
could have been challenged by the Union by means of a request for review at that time. Again,
having failed file a timely request for review of the December 23, 2014 Supplemental Decision,
the Union should not be permitted to challenge those factual findings in the instant request for

review.



I THE FEBRUARY 20, 2015 HEARING PRODUCED NO EVIDENCE
DEMONSTRATING THAT THE CESSATION OF THE EMPLOYER’S
OPERATIONS IS IMMINENT OR CERTAIN

As discussed above, the Regional Director’s February 6, 2015 Order reopening the record
Was “ ... for the limited purpose of taking additional testimony and evidence on the issue of
whether the Employer now has imminent and certain plans to cease its operations as a result of
the announcement, after the remand hearing closed and the Supplemental Decision issued, that
HealthAlliance, the Employers sole customer, and Westchester Medical Center are engaged in
merger discussions.” (Exhibit D).

In her Second Supplemental Decision the Regional Director noted that none of the
documentary evidence produced and admitted into evidence at the February 20th hearing,
including the HealthAlliance (“HA”) Board minutes and the December 22, 2014 Letter of Intent
between HA and Westchester Medical Center (“WMC™) referred to Nistel at all. (Second
Supplemental Decision, pp. 6 — 7). The affidavit of WMC’s Vice President of Human Resources
Jordy Rabinowitz states that WMC was unaware of any relationship between HA and Nistel until
he received the Union’s February 9, 2015 subpoena. He further states in his affidavit that WMC
holds no view as to whether Nistel would be affected post-affiliation. (Second Supplemental
Deciston, pp. 7~ 8).

The only witness called by the Union, HA’s Chief Operating Officer Joseph Marsicovete,
testified, infer alia, that in spite of the anticipated affiliation between HA and WMC, the
contractual arrangement with Nistel and Nistel’s decision to remain open for the indefinite future
remains unchanged. (Second Supplemental Decision, p.8). Marsicovete testified that the
process of affiliating and getting approval for such affiliation could take a year or more. Perhaps
the most telling was Marsicovete’s testimony that keeping Nistel open is a good business

decision both because of possible increased surgical volume (see, Second Supplemental
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Decision, pp. 8 — 9), in addition to the original decision to keep Nistel open in order to avoid
employee discontent.

The Union argues that the HA and Nistel statements subsequent to the June 20, 2014
rescission of the WARN notices and continuing to date that Nistel would remain open for the
foreseeable future should be ignored since they are “bare™ statement without proof. Yet the
Regional Director found that “[tthe evidence discloses that the subsequent actions of the
Employer and HealthAlliance are consistent with the Employer’s plan to remain open for the
foreseeable future. ...[NJo date certain for cessation of operations has been announced to the
employees, the Union or the HealthAlliance board of directors. Eight months later, all of the unit
employees remain employed by the Employer. See Walker County Hosiery Mills...” [Citation
omitted]. (Second Supplemental Decision, p. 11)

In point of fact the record evidence from the February 20, 2015 hearing is devoid of any
evidence that indicates there is an imminent and certain plan to close Nistel. The Union relies
upon inferences and assumptions not supported by anything in the record. The Regional
Director’s Second Supplemental Decision is based upon the record and does not contain any
decisions on substantial factual issues that are clearly erroneous. As such, the Board should deny
the Union’s request for review.

III. THE REGIONAL DIRECTOR’S CONCLUSIONS AND FINDINGS DO NOT

REQUIRE AN IMMEDIATE OPENING OF IMPOUNDED BALLOTS, AND THE

UNION’S THIRD ARGUMENT REGARDING THAT ISSUE REPRESENTS A
MISREADING OF THE SECOND SUPPLEMENTAL DECISION

The Regional Director’s Second Supplemental Decision concludes by stating “that the
impounded ballots should be opened and counted at the time and place to be designated by the
Region.” (Second Supplemental Decision, p. 13) It is presumed that the Region will follow

Section 11732 of the Casehandling Manual, stating that ballots will remain impounded pending a



ruling from the Office of Appeals on the Union’s Type II ULP charges which are currently on

appeal.

CONCLUSION

For all of the foregoing reasons, the Board should deny the Union’s request for review.

Dated: April 2, 2015
New York, New York
Respectfully submitted,

CLIFTON BUDD & DeMARIA, LLP

By:

Howard G. Estock, Esq.
The Empire State Building
350 Fifth Avenue, 61% Floor
New York, NY 10118

(212) 687-7410
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION THREE
NISTEL, INC.
Employer
o and | | S |
LISALYDECKER = | . Case3-RD-130926
| Petitioner | | |
'NEW YORK STATE NURSES
- ASSOCIATION
Union
SUPPLEMENTAL DECISION

S dctermme Whether apprommately 44 regls’sered nurses cmployed by letel Ine. (“P‘mployer”)

TO OPEN AND COUNT THE IMZPOUNDED BALLOTS

On June 17, 2014, Petltloner ﬁled the petmon in ﬂf]lS maﬁer seeking an eieohon o

S want to decemfy the Umon as the1r collectzve bargammg representa.twe A hearlng was

e conducted on September 19 to address wheﬂler cessatlon of the Employer’s operatlons is

R dcﬁmtm imminent or on a date certain, thereby precluding a question concerning representation.

" On October 17, the Acting Regional Director for Region Three issued a Decision and Direction

of Electicjn finding that the evidence was too speculative to conclude that the Empioyer’s

VALl dates are in 2014 unless othersise noted.



| c.essationllolf bpsincss is MGnt og 'éufﬁciently cértaiﬁ.. The .Acting Regional Director further
‘concluded that 2 question éonceming répresentaﬁonéxiéted and directed an election.
Thereafter, the Union filed a request for review, and on November 2{}, the Naticnal Labor
Relations Board (“Board™), issueﬁ an Order finding that the Acting Regional Director erred by
.:_ 'afﬁ_rming the hearing officer’s grant of the Employer’é petition to revoke the Union’s subpoena
e _dﬁcésfecum “only to the e’ﬁctent that the Union seeks documentation pertaining to whether and to
.;.what exte:ut the Empioyer had or presently has mmmen’z and certain plans to shut down its
S busmess or to continte 1ts operatlons mto 2015 and beyond 2 The Board remanded this
! ' proceedmg to the Reglonal Director for further approprlate action and denied the Union’s request |
- fora stay of ﬂl& election.
| ':.Therefere, on November 20, the Regiqn c'OIi:cluctE::ﬁ a ﬁecret ballot election among the
_ :Emplpy'ér’s regiStered nurses in the bargaining unit and impounded the ballots pending final
| ré’édiilti{)ﬁ of the existénce of a question concerning representation. On December 8, a
' st;iaiﬂe#iéﬁtalé;eﬁ;ring was held in which subpoenaed-documents were admitted into the record.
B In édditiori, Joseph Mérsicovete the Chief Opera“'t_ihg:'Qfﬁqér (*COQ”) of HealthAlliance of
Fudson Valley (“HealthAl]iéﬁCe”) testified., Thé record discloses that the Empioyef ?rodaéed
o -numereus documents responsive to the Union’s subpoena dubes tecum at the hearing. There was o

. no :dispu-te with respect to the production and review of those documents,

R e B Based on the evidentiary record and the applicable Board law, I find that the record R S
F e . :.fﬁ:" ev1dence does not demonstrate that cessatzon of the Employer s operat1ons is definite, imminent

_ - or-on a date certain-and does not warrant a changc 10 ﬂ1e Actmg Reglonal Director’s pnor

2 The Board left resolution of the Employer s unresolved defenses contairied in its petition to revoke to the Regional
‘Director. The Employer raised three defenses, two of which were withdrawn at the September 15th hearing, The
.Employer ] remammg defense, that the Umon is abusing Board processes by scrvmg the subpoena duces tecum
- thereby causing delay and atternpting to relitigate the unfair labor practice charges, is now moot inasmuch as the
Board has-directed production of the documents relative to the Employer’s past, current and future plans to operate.

20
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B _ ' conclusion that a question concerning repressntatibﬁ:exist's. Acco'rdiﬁgly, I direct that the
- impounded ballots be opened and counted.

" Board Case Law

" The Board will not conduct an election where the employer’s cessation of operations is

o i;hixﬁrignt and certain, Hughes Aircraft Co., 308 NLRB 82 (1992); Martin Marietta Aluminum,

Inc., 214 NLRB 646 {1974). It serves no usefil purpose to direct an election when an

eﬁzpioyez’s operations are set to terminate within two months of the date of the representation

" hearing. Hughes Aireraft Co., supra; Larson Plywood Company, 223 NLRB 1161 (1976);

: :-:___Genemi Mo!’ors Corporation, 88 NLRB 119 (1950).

In detenmmng Whether the ccssatlon of operatlons is- sufficiently imminent and certam

to Warran’z dlsnussa.l of the pe’cmon the Board considers factors such as the period of time

- :53between the representation hearmg'and the expected;date'df cessation, steps taken by the

employer to cease operatidns, and whether the employess haveé been notified.  See Hughes

. Aircraft Co., supra, Davey McKee Corp., 308 NLRB 839, 840 (1992). Mere speculaticn as
to the uncertainty of future operations is not sufficient to dismiss the petition. Hazard Express,

 Inc, 324 NLRB 989, 990 (1997); Canterbury of Puerto Rico, Inc., 225 NLRB 309 (1976).

: In Gibson Electric, Inc., 226 NLRB 1063 (]976) the Board, on review, directed an

= : _.?electlon be held aﬁcz the Regional Dzrector dzsrmsscd the petition finding that the employer’s

R operat1ons were gomg to'c cease ona date certam The BOBld found that the employer continued to

‘operate “in full force since the issuance of the Dlrector s dec1szon and that a substantial portlon S
:. of the workforce would be employed long enough mto the future to warrant an election. At the

_ tzme the Board decision issued, there was at .'ieast four months of work remaining.



C _:;].BI‘azcts‘

= As noted previou‘sly, the Umon is the COliéétive bafg.éiiiing representative for

: apprommately 44 registered nurses who Work for the Employer The Employer provides
' suxgu:al services pursuant to two service contracts to K.mgston Hosp1ta1 and Benedictine
~ Hospital, both of which are operated by HealthAlliance. The most recent service

'éontracts_betwecn the Employer and HealthAlliance are effective January 30, 2014
S thr{mgh ¥ anuafy 29, 2016, Both contracts provide that HealthAlliance may terminate the

: ;_.c:b:nfr.act withéut cause with 30 days notice to the Employer.

 For fhe past several years, HealM}iaqc_e ha_s been in the process of consolidating
""" | __.;ﬂ.%le' Benedictine and Kingston Hospitals into one C.az'npiis.. n 2013, HealthAlliznce
“announced that due to financial difficulties, it ﬁeedeci. to afﬁlié_tc with a larger, .ﬂScéﬁy-
. sound institution> COO Marsicovete testiﬁéd that in eaﬁ}:r 2014, to cut costs,
_HealthAiliance decided to end its contract with the Empldyer and hire the registered

E _fr’m'r.'ses directly. Tﬁa decision, according to Marsicovete was based upon an estimated

'. : ‘cost savihgs of $125,000. .:Marsiocve‘_te_' also i'es't'iﬁé{.i__t.ha’s the reason for which the
: '];Drﬁp'loyer was created no longer existed;.and' it was 1o léﬁger necessary to keep the
surgical department separate from HealthAlliance. )
The record discloses that Health Alliance gave no formal notice to the Employer
' of its intent to terminate the service contracts. Rather, Marsicovete testified that there

= -Wer@’oral discussions about closing Nistel and that the Em}ﬁloyer’s president approved.

- Marsicovete testified that as of the December 3 hearmg, there isno ofﬁclal partnership with any other
- institution but discussions are ongoing.
~'* The record reveals that the Employer was created to keep abomen services $eparate f:om Benedictine
Hospital which was managed by an inknown Cathohc aﬁﬁhate By the end of 2013, the Catholic afﬁhd.te :
'no longer managed the hospital. .



.HealthAlhance assisted the Empioyer mth prepmaﬁon of the 90-day WARN notices and

researched the proper legal procedu:es for eh}mnatmg the Employer’s pension plan.

As more fully set forth in the October 17 Decision of the Acting Regional

Director, the record evidence discloses that on April 17, the Employer issied WARN

- _notices.

. Additional evidence from the December 8 hearing discloses that, consistent with

the Employer’s decision to close, on Aprﬂ 25, at t]:Le'HealthAl}iance Board of Director’s

- meeting, the premden’c’s report included an update regardmg the Employer s ciosure ‘The

report stated that HealthAlliance was contmumg to negouate with the Union regarding

o the return of the operating room services performed by the Employer to the two

HealthAlliance campuses, and that a 80-day closing process existed which should be

- completed by mid- -summer.” HealthAlliance began working with managers, pension

. : -consultants and attomeys to assist the Employer with terminating its retirement plan.

The decertaﬁcahon petition was ﬂled on J une 17 2014. Marsicovete testified that

after the pehtlon was ﬁled he uuhated and was mvolved in HealthAlliance’s decmion to

continue its contracts with the Employer. Marsicovete learned from_ the Employer’s

i director of surgical services that it was becotning increasingljf difficult to manage the

= staff because empioyees were upset about hot béing given the opportunity to vote in an
L electlon asto Whether they wanted to reain represented by the Union. Marsicovete.

' 1test1ﬁeci that in order to calm the situation, HealthAlhance management decided it would

i 'contmue its relahonshlp with the Employer and that the WARN notices should be

* Marsicovete testified that but for the 90- -dgy WABRN notices, the Empioyer wotld probably have cIosad

_' prior to July 25.



”'rescmded He further tes’uﬁed that the prol jected savmgs ﬁom closing the Employer was

: not Worth the cost of the employee discontenit and that he wanted the employees to have

the election. The Emplayer’s president was notified and agreed with HealthAlliance’s

. decision to maintain the contractuat relationship and, as a result, the Employer rescinded

the WARN notices on June 24. HealthAlliance gave no formal notice to the Employer of
its decision to continue the contractual relatzonslup

On June 27, at a HealthAihance Board of Dzrecior s meeting, Marszcovete

s d1str1buted an mformahonal handout Which explamed the reasons for keeping the

- Em_ployer S facﬁity open. The purpose of the handout Was to assist board members n

making statements to or responding to qucstlons f_rom the commumt'y. The han‘dout '
states that, “It appeared to the management of both Nistel and of HealthAlliance that the
registered nurses were extremely upset by indications that the National Labor Relations

Board was going to dismiss their petition because of the fact that Nistel was planning on

closing within the next two months. Both managements - Niste]l and Health Alliance ~

. ' beheved that the nurses should be allowed o democratzcaﬂy express their choice.” The

R handout further states “Since the actions: taken towards closmg Nistel and transferring

. the nurses to employment by HcalthAlliance Wé,ré not irreversible, Nistel determined it

: would be in the best business interest of a1l parties to Temain open for the foreseeable -

e -futUxe un’det the same leésmg arrahgemeht as has'béén in place for the past six years.”

Marszcovcte testlﬁed that he was not aware that the initial decision to cease

S ;-HealthAlhance S busmess relationshtp vmh the Employer was related to facilitating

* Marsicovete testified that HealthA lliance subsequenﬂy realized that the savings were not going to be as

" significant as he first believed because some of the functions, such as accounting and billing, would be

subsumed by HealthAlliance, requiring additionai HealthA lliance resources.
7 The handout was produced at the hearing pursuant to the Union’s subpoena duces tecum,



HealthAlhance s ability to find a partner He testlfied that there were 10 discussions Wlth

: 'potentxal partners regarding ciosmg the Employe1 s facility in the future; however

potential partners are aware that the Employer was going to close and then reversed its

decision. Marsicovete further testified that the current plan is to continue its contractual

”3._ _:relatic'mship with the Employer “far into the future” to avoid upsetting the nurses by

changing direction a third time.

The record reveals that the Bmployet continued working on terminating its

* pension plan through July and early August. Marsicovete testified that while he did not

understand why individuals continued those efforts after the Employer decided to

' ::_-f'éentil1ue in business, the process was stopped and that by the fall, the pension plan was

- reinstated.

- Application of Board Law to this Case

In reaciﬁng the conclusion that the é.ddiﬁbfial record evidence is insufficient to
alter the Region’s original decision that the closure of the Employer’s operations is
sufficiently imminent, I rely on the following record evidence and analysis.

It is clear from the record evidence that the Employer rescinded the WARN

. notices and remained in business to allow the RINs an opportunily to vote. The Union

. f'_'a"ssér'ts that‘ t’he petition.'should be -dismisséd b’eéauée of the Employer’s imminent

: ;cessatlon of operatlons and its attempts to “subvert the Act” by delaying its closure just

R B  ' : Iong enough and for the sole purpose of allowmg the deceruﬁcatmn vote to proceed The

: Umon however, cites no case authorlty supportmg tlns assertion. As noted in the Actmg

Regional Director’s original decision, there is no evidence that the Petitioner was



“ﬁronting'for the Employer” by filing the petition in cbnt'e’mplation of cvéding the Act®

See Walker County Hosiery Mills, 91 NLRB 8 (1950). While it is clear that the

~ Employer would not have remained opén ab'seﬁt'the 'ﬁiihg of the petition, under current

* Board law and in the absence of evidence of imminent closure, there is no justification to

* dismiss the petitioﬁ sblely'on this basis, :Theréfore, I deny the Union’s motion to dismiss

.the petition on this ground.

The Union argues in its brief that the record negates a finding that the Employer

S will continue operatioﬁs much beyond the start of 2015, and that the Emp]éyer’s

. . uhédfro'_béra‘zed statements that it intends to remain in operation for the foreseeable future

~ should not'be relied upon. The record however, discloses more than uncorroborated

statements that the Employer intends to remain dpen for the foreseeable future, The

 evidence discloses that the subsequent actioss of the Bployer and HealthAlliance are

consistent with the Employer’s plan to remain open for the foreseeable future.

S.pecif;cally, the Bmployer rescinded the WARN notices and no date certain for cessation

of operations has been announced to the employees, the Union, or the HealthAlliance

) 'beai..d of .directors. All of the unit employees remain employed by the Employer, and the

- . parties have met for succ_essor' contract negotiations. See Walker County Hostery Mills,

91 NLRB 8 (1950) (Board ordered an election be held because the ermployer had resumed

operations, recalled laid-off employees and stockholders had rescinded the resolution to

- dissolve the corporation.}; Gibson Electric, Inc., 226 NLRB 1063 (1976) (Board directed

© 3] find that the hearing officer properly preclu_ded testimony regarding Employer support of the
. decertification petition. The Board does not allow the litigation of the issue of employer instigation of, or

assistance in, the filing of a decertification petition in representation proceedings. Union Mfg. Co., 123

'NLRB'1633 (1959). An exception to the Board’s finding in Union Mfg. Co.; s when the petitioner isan -
alleged supervisor, Modern Hard Chrome Service Co., 124 NLRE 1235 (1959). Thereis no claim here
that the Petitioner is an alleged supervisor. e . :



S an election because the employer’s initial job completion date was inaccurate, there was
10 date certain for closure, and the full compléﬁnént of employees continued to be

- employed by the erﬁployer.) There isno docﬁnient:afy' eVid_eﬁfie or testimony that

indicates the Employer still intends to cldse, let alone on a particular date. To the

contrary, HealthAlliance’s COO Marsicovete testified that HealthAlliance does not want

B - toprolong employee discontent by changing direction regarding the closing a third time
. and that HealthAlliance has not discussed any details with potential partners regarding
. clééing the Employer in the future. Com_pare Ia’r&b’n Phwood Company, 223 NLRB

- company assets in 90 days, there was no evidence of inconsistent action on the part of the
- employer, and no evidence that an employment relationship would survive the

B ﬁqtsidation).

The only record evidence that suggests that the Employer will cease operations in

: Ehe foreseeable future is that Empioye; Q‘Qnﬁnuéd ’;é take steps to terminate its pension
plan for a month and a half after HealtﬁAlﬁanée changed course and approached it about .- B
‘adhering to the exisﬁng_ servic;e contract. Marsigove‘te testified, however, that this
activity ceased in the £all and the pension pIan czo'r.ztiﬁﬁe's' 'to: ;éx,;ist. Based on the foregoi#g :: :

and the record evidence overall, I find that the Union’s assertion. that the Employer will

éeésa op.erations is too speculative to bar an election. Canterbury of Puerto Rico, Inc.,

225 NIRB 309 (1976).

i Finelly, the Union also argues in its brief that it “serves no useful purpose” ta

L ':ciompiete the election process when an empi_oyéj: will cease operations in three fo four

" months. The record reveals insufficient evidence that the Employer will cease operations



:'in' three to four months. In any event, the Employer had already advised the employees
that they would transition to HealthAlliance when it iniﬁaﬂy informed them of the

- cessation of operations in April and there is no svidénce on the record that their fate will

change if the Employer eventually closes. In these cirocumstances a question conceming

representation may very well survive if employees transition from the 'Employér’s to

|  HealthAlliance’s payroll.” Therefore, it would serve a useful purpose to allow the unit

.employees to determine whether théy want union raijre's'entatitm at this juncture and it is

- :-'inainpro'priaté_ to djsin_i_ss the 'petifiori.

i ._'Co:nclu'sioﬁ'Regartiing Cessation of Emplbyéf’s'()péfét:ibns :

In determining that a" question concérnjrig _ré;iréséhtaﬁon exisi:s, I ﬁ_nd that the |
evidence is too speculative to conclude that the Employer’s cessation of business is
iifﬁnine_nt or sufficiently certain. No persuasive reason has been established for depriving
the bar'g.aining unit employees of their right 1o an election.

| CONCLUSIONS AND FINDINGS

- Based upon the entire record,'? in this matter and in accordance with the

- ._;.'d:iséﬁ_ss'ion above, I find _and'coz;clﬁde as follows: - -

. affimed

1. The hearing officer’s rulings are free from prejudicial error and are hereby"

kY

. - 2. The Employer is engaged in corhmerce within the meaning of the Act, and it ”

- will effectuate the purposes of the Act to assert jurisdictior herein.

? See Adelphia Communications Corporation, 333 NLRB 1154 (2@01), where the Board directed an
election be held under circumstances where a decertification petition was filed prior to the smployees being
terminated by TCT and before Adelphia became a successor.employer by hiring all of TCI's employees. n

- that case, therefore, the question concerning representation survived the change in emplovers,

** The Union and Employer filed post-hearing briefs which have been duly considered. The Union’s motion

' to correct the transeript is gratited.
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| 3. The Union is a labor organization within the meamng of Section 2(5) of the

© Act and claims to represent certain empidyee's'of the Employer.
4. The Employer and the Union's most recent collective-bargaining agreement ,
_ .ooveriilg the employees at issue herein was effective from June 1, 2012 through May 31,

. 2014. As of'the date of the hearing, no subsequent collective-bargaining agreement was

‘negotiated,

5. A question affecting cOxmnerce'e:gists concerning the representation of certain

'énﬁpioYees of the Enipic}yer within thémé}ahiﬁg of Section 9(c)(1) and Section 2(6) and

 (DoftheAct

6. The following emplovees consfitutc::: aunit appropriate for the purposes of

i | I o .Qoliectiire bargaining within the meaning of Section 9(b) of the Act.

Al full-time and regular part-time and per-diem registered nurses
employed by the Employer at Benedictine Hospital, Kingston Hospital,

- and Foxhall Ambulatory Surgery Center: excluding nurse managers,
the clinical coordinator, the OR manager, the ADS PACU manager,
PST manager, the director of nursing, guards, and all other professional
employees and supervisors as defined in the Act, and all other
employees.

There are approximately 44 employees in the bargaining unit found appropriate

heréin.

. 7. Inasmuch as-an election was conducted and the ballots impounded, I conclude

o | that the itﬁjjoﬁhd_cd batlots should be opéﬁed and counted at a time _and placeto be .
"3_':-'::-_gesignatedbyt'heRegion.'-' _ - _ | |
RIGHT TO REQUEST REVIEW
| Undér the pfovisions of Section.102..67. of the B.o'ard’s Rulés and. Regulations, a
request for review of this Decision may be filed with the Naﬁoﬁal Labor Relaﬁons Board,

o ~addressed to the Executive Secretary, 1099 14 Street, N.W., Washington, DC 2057¢-
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L '_0001'. This request must be received by the Board in Wa'sh_ihgton, DCby S p.am. EDT

January 6,2015. The request may be filed electronically through the Agency’s web site,

B WWw.iﬂrb.g' ov,.“. but may not be filed by facsimile.

DATED at Buffalo, New York this 23rd day of December, 2014.

¥,

RHONDA P. LEY, Regional Ditector
National Labor Relations Board = Region 3
Niagara Center Building — Sufte 630

130 S. Elmwood Avenue

Buffalo, New York 14202-2465

o " To file the request for review clectronically, go to ZWWW.nlrb.gov and select the E-Gov tab, Thex click
- /on-the E-Filing link on the menu. When the E-File page opens, go to the heading Board/Office of the

o ©- Executive Secretary and click on the “File Documents” button under that heading. A page then appears

describing the E-Filing terms. At the bottom of this page, check the box next to the statement indicating
‘that the user has read and accepts the B-Filing terms and click the “Accept” button. Then complete the

. filing form with information such as the case name and number, attach the document containing the request
. for review, and click ‘the Submit Form button. . Guidance for E-Filing -is contained in the attachment

suppiied with the Regional Office’s initial corféspondence on this matter and is also located under “E-Gov”

- on the Board’s web site, www.nltb.gov.
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T Joseph J. Vitale, Partner
Tel:  212.356.0238

COHE
M;I S S Fax:  646.473.8238

g Cell:  917.514.9478

S I MON jvirale@cwsny.com

Lip WWW.CWSIY.COM

330 West 42nd Street * New York, NY 10036-6979

January 13, 2015

Rhonda P. Ley

Regional Director

National Labor Relations Board, Region 3
130 South Elmwood Avenue, Suite 630
Buffalo, New York 14202-2465

Re: Nistel, Inc., Case No. 03-RD-130926

Dear Ms. Ley:
1 write on behalf of the New York State Nurses Association,

As you know, the ballots for the election in the above-cited matter have been
impounded. As you also know, the Union has two pending appeals regarding the dismissal of
unfair labor practice charges. (03-CA-135294, 03-CA-133935). 1 have been informed by
Assistant Regional Director Murphy that, in accordance with Board procedure, the ballots will
remain impounded until the appeals are decided.

In light of recent developments, even if the appeals are denied, however, the Region
should not open and count the ballots. Specifically, Health Alliance of the Hudson Valley
(“HealthAlliance™) recently announced that it had signed a letter of intent to affiliate with
Westchester Medical Center, pursuant to which Westchester Medical Center would become “the
sole corporate member of HealthAlliance™ and either Benedictine or Kingston Hospital would
close. HealthAlliance’s CEO has been quoted as saying the parties are working *“as quickly as
possible to finalize™ the affiliation and that state funding needed to complete the process was
expected to be known in April.

All of'this calls into question the testimony of a HealthAlliance representative at the
hearing in this case on December 8, 2014 that it was HealthAlliance’s intent to use Nistel for the
foreseeable future so as to avoid any disruption. It seems highly unlikely that the recent
discussions that led to letter of intent were not already underway as of December 8. It is not
unreasonable to suspect that HealthAlliance was trying to hide from the Region that on
December 8, HealthAlliance was actively negotiating an affiliation with Westchester Medical
Center that would lead to the closure of either Kingston or Benedictine Hospital, which
HealthAlliance conceded would be disruptive See Transcript of December 8, 2014 at page 43.
After all, the disruption caused by closing one of the two hospitals certainly undermines the
articulated reason for Nistel’s continuation — to avoid disruption ~ if a closing is imminent.



Rhonda P. Ley SIMO]

January 13, 2015
Page 2

Regardless whether HealthAlliance should have disclosed this information on
December 8,' the transaction with Westchester Medical Center is clearly underway and
HealthAlliance intends to act quickly. There is already record evidence that Nistel’s continued
existence presents problems for completmg an affiliation. See Transcript of September 19, 2014
at 43-44.2

NYSNA asks that before opening any ballots, the Region re-open the record for the
purposes of holding a hearing as to the status of HealthAlliance’s affiliation with Westchester
Medical Center and Nistel’s continued status. Any such hearing, however, should await a
decision on the appeals.

Thank you.

Very truly yours,

Poscth 9. Vizate

Joseph J. Vitale

ce: Howard Estock, Attorney for
the Employer
Lisa Lydecker, Petitioner

" HealthAlliance will no doubt argue that as of December 8 it was impossible to predict how
its discussions with Westchester Medical Center would progress and/or that those discussions
were confidential.

? On December 8, HealthAlliance’s witness explained that since HealthAlliance has “not yet
officially partnered with anyone,” all discussions with possible affilates have been at the “20,000
foot level” without “delv[ing] into . . . the nuts and bolts” such as the savings to be realized
through closing Nistel. See Transcript of December 8, 2014 at page 49. With the letter of intent
now signed, Westchester Medical Center is no doubt delving into the issue of terminating the use
of Nistel.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 3
NISTEL, INC.
Employer
and Case 03-RD-130926
LISA LYDECKER
Petitioner
and
NEW YORK STATE NURSES ASSOCIATION
Union

ORDER TO SHOW CAUSE

On October 17, 2014, the Acting Regional Director issued a Decision and
Direction of Election in the above captioned matter after concluding that the petition
raised a question concerning representation election as the Employer's closure was not
imminent. The Union filed a request for review and on November 20, 2014, the Board
remanded the case for the limited purpose of receiving documents and testimony
regarding the information requested by the Union’s subpoena pertaining to whether and
to what extent the Employer had, or presently has, imminent and certain plans to shut
its business. The Board did not issue a stay of the election so the election was
conducted on November 20, 2014, as scheduled and the ballots were impounded.

The remand hearing was conducted on December 8, 2014. On December 23,
2014, [ issued a Supplemental Decision to Open and Count the Impounded Ballots after
concluding that the record evidence did not demonstrate the cessation of the
Employer's operations was imminent. The Union did not file a request for review of my
decision. However, by letter dated January 13, 2015, the Union requested that the
hearing be recpened for the purpese of taking additional testimony and evidence on the
issue of whether the Employer now has imminent and certain plans to cease its
operations as a result of the announcement, after the remand hearing closed and the
Supplemental Decision issued, that Health Alliance, the Employer's sole customer, and
Westchester Medica! Center intend to merge.’

Section 102.65(e) of the Rules and Regulations provides that a party to a
proceeding may, because of extraordinary circumstances, move after the close of the
hearing for a reopening of the record. Accordingly,

" The Union’s letter is appended as Ex. 1,



IT IS HEREBY ORDERED that any party hereto provide written cause of its
legal position and argument as to whether such extraordinary circumstances
exist as to warrant re-opening of the record as requested by the Union. Any
submission should also include an offer of proof as to what evidence would be
proffered at a reopened hearing and must be received in this office by the close
of business on January 30, 2015, with a copy to the other parties being
simultaneously served. (See attached Service Sheet).

Dated at Albany, New York this 16" day of January
2015,

RHONDA P. LEY

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 03

130 S EImwood Ave Ste 630

Buffalo, NY 14202-2465
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330 West 42nd Street ®* New York, NY 10036-6979

January 13, 2015

Rhonda P. Ley

Regional Director

National Labor Relations Board, Region 3
130 South Elmwood Avenue, Suite 630
Buffalo, New York 14202-2465

Re:  Nistel. Inc,. Case No. 03-RD-130926

Dear Ms. Ley:
I write on behalf of the New York State Nurses Association.

As you know, the ballots for the election in the above-cited matter have been
impounded. As you also know, the Union has two pending appeals regarding the dismissal of
vnfair labor practice charges. (03-CA-135294, 03-CA-133935). | have been informed by
Assistant Regional Director Murphy that, in accordance with Board procedure, the ballots will
remain impounded until the appeals are decided.

In light of recent developments, even if the appeals are denied, however, the Region
should not open and count the ballots. Specifically, Health Alliance of the Hudson Valley
(“HealthAlliance™) recently announced that it had signed a letler of intent to affiliate with
Westchester Medical Center, pursuant to which Westchester Medical Center would become “the
sole corporate member of HealthAlliance™ and either Benedictine or Kingston Hospital would
close. HealthAlliance’s CEQ has been quoted as saying the parties are working “as quickly as
possible to finalize” the affiliation and that state funding needed to complete the process was
expected to be known in April.

All of this calls into question the testimony of a HealthAlliance representative at the
hearing in this case on December 8, 2014 that it was HealthAlliance’s intent to use Nistel for the
foreseeable future so as to avoid any disruption. It seems highly unlikely that the recent
discussions that led to letter of intent were not already underway as of December 8. It is not
unreasonable to suspect that HealthAlliance was trying to hide from the Region that on
December 8, HealthAlliance was actively negotiating an affiliation with Westchester Medical
Center that would lead to the closure of either Kingston or Benedictine Hospital, which
HealthAlliance conceded would be disruptive See Transcript of December 8, 2014 at page 43.
After all, the disruption caused by closing one of the two hospitals certainly undermines the
articulated reason for Nistel’s continuation — to avoid disruption — if a ¢losing is imminent.

Ex. 1
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Regardless whether HealthAlliance should have disclosed this information on
December 8,' the transaction with Westchester Medical Center is clearly underway and
HealthAlliance intends to act quickly. There is already record evidence that Nistel’s continued
existencezpresents problems for completing an affiliation. See Transcript of September 19, 2014
at 43-44.

NYSNA asks that before opening any ballots, the Region re-open the record for the
purposes of holding a hearing as to the status of HealthAlliance’s affiliation with Westchester
Medical Center and Nistel’s continued status. Any such hearing, however, should await a
decision on the appeals,

Thank you.
Very truly yours,
Jsacpl 4, Yicate
Joseph J. Vitale
ce: Howard Estock, Attorney for
the Employer

Lisa Lydecker, Petitioner

' HealthAlliance will no doubt argue that as of Decerber 8 it was impossible to predict how
its discussions with Westchester Medical Center would progress and/or that those discussions
were confidential.

? On December 8, HealthAlliance’s witness explained that since HealthAlliance has “not yet
officially partnered with anyone,” alf discussions with possible affilates have been at the “20,000
foot level” without “delv/ing] into . . . the nuts and bolts” such as the savings to be realized
through closing Nistel. See Transcript of December 8, 2014 at page 49. With the letter of intent
now signed, Westchester Medical Center is no doubt delving into the issue of terminating the usc
of Nistel.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 3
NISTEL, INC.
Employer
and ' Case 03-RD-130926
LISA LYDECKER
Petitioner
and .
NEW YORK STATE NURSES ASSOCIATION
Union

ORDER SCHEDULING HEARING

On January 16, 2015, 1 issued an Order To Show Cause inviting any party to this
proceeding to provide written cause of its legal position and argument as to whether
extraordinary circumstances exist to warrant re-opening of the record. On January 30, 2015, the
Union and the Employer submitted letters in response to the Order to Show Cause.

I have determined that the hearing be reopened for the limited purpose of taking
additional testimony and evidence on the issue of whether the Employer now has imminent and
certain plans to cease its operations as a result of the announcement, after the remand hearing
closed and the Supplemental Decision issued, that Health Alliance, the Employer’s sole
customer, and Westchester Medical Center are engaged in merger discussions.

IT IS HEREBY ORDERED that the hearing in the above-entitled matter is scheduled to
commence on Friday, February 20, 2015 at 10:00 AM at the hearing room, 1A Clinton Ave Ste
342, Leo W O’Brien Fed Bldg, Albany, NY 12207-2350. The hearing will continue on
consecutive days until concluded.

Dated: February 6, 2015

/s'/RHONDA P. LEY

RHONDA P. LEY

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 03

130 S Elmwood Ave Ste 630

Buffalo, NY 14202-2465



